Draft Comment Summary and Responses

Proposed Clean Water Act Section 303(d) list for the Los Angeles Region and the

303(d) List Portion of the 2014 and 2016 California Integrated Report
Comment Deadline: 12:00 noon on July 10, 2017

No. Commenter
1. Pacific Coast Federation of Fishermen’s Associations, San Francisco Crab Boat Owners
Association, and the Institute for Fisheries Resources and North Coast Rivers Alliance
2. Earth Law Center
3. Heal the Bay, Ventura Coastkeeper, and Los Angeles Waterkeeper
4, Wishtoyo Foundation and the Ventura Coastkeeper Program
5. City of Escondido
6. Orange County Coastkeeper
7. City of San Buenaventura
8. California Farm Bureau Federation
9. City of Burbank
10. City of Los Angeles, Los Angeles Sanitation
11. City of Santa Clarita
12. Risk Sciences on behalf of the Middle Santa Ana River TMDL Task Force
13. Risk Sciences on behalf of the Lake Elsinore-Canyon Lake TMDL Task Force
14. General Public — Mary Anne Viney
15. San Diego Clean Water Authority
16. Tuolumne County Board of Supervisors
17. County of Ventura
18. California Stormwater Quality Association
19. Calleguas Creek Watershed Management Plan
20. Farm Bureau of Ventura County
21. Sanitation Districts of Los Angeles County
22. County of Los Angeles and the Los Angeles County Flood Control District
23. Los Angeles Department of Water and Power
24, County of Orange and the Orange County Flood Control District
25. Central Sierra Environmental Resource Center
26. Santa Barbara Channelkeeper
27. Santa Clara Valley Urban Runoff Pollution Prevention Program
28. General Public — Joyce Dillard
29. Center for Biological Diversity
30. Wood-Claeyssens Foundation
31. Sherwood Valley Homeowners Association
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http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/LASAN_enrique_zaldivar_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/Santa_Clarita_heather_merenda_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/MSAR_TMDL_TF_timothy_morre_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/Lake_Elsinore_TMDL_TF_timothy_moore_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/maryanne_viney_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/SDCWA_toby_roy_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/Tuolumne_County_randy_hanvelt_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/Ventura_County_glenn_shephard_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/CASQA_jill_bicknell_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/CCWMP_lucia_mcgovern_INDEXED.pdf
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http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/LACFCD_mark_pestrella_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/LADWP_katherine_rubin_INDEXED.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/OCFCD_chris_crompton_INDEXED_.pdf
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/CSERC_meg_layhee_INDEXED.pdf
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http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/SCVURPPP_adam_olivieri_INDEXED.pdf
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http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2014/CBD_emily_jeffers_INDEXED.pdf
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Draft Comment Summary and Responses
Proposed Clean Water Act Section 303(d) list for the Los Angeles Region and the
303(d) List Portion of the 2014 and 2016 California Integrated Report
Comment Deadline: 12:00 noon on July 10, 2017

Commenter No. Comment Response Revision®
Pacific Coast 1.01 Pursuant to this statutory and regulatory The delay in the submittal of the 2014 and 2016 Integrated Report No
Federation of regime, the State Water Resources Control has been unavoidable due to resource constraints across the Water
Fisherman's Board (“State Water Board”) is belatedly Boards. In 2015 the Listing Policy was amended to include several
Associations, San preparing the California Integrated Reports that | methods for increasing the efficiency of the creation and submittal
Francisco Crab were due in 2014 and 2016 for submission as a of the Integrated Report to U.S. EPA. Those methods will begin
Boat Owner's single document to EPA in late 2017. The State | being utilized starting with the 2018 Integrated Report as directed by
Association, Water Board staff has made recommendations the State Water Board under Resolution 2015-0005. The
Institute for in its proposed combined 2014 and 2016 combination of multiple Integrated Reports is not ideal but is a
Fisheries California Integrated Report for the State Water | common practice across the nation when necessary to meet the
Resources, North Board to use the 2012 California Integrated biennial submittal requirement.
Coast Rivers Report with certain changes.
Alliance
Representative:
Stephen Volker
1.02 Of particular concern to the four Conservation The proposed Clean Water Act section 303(d) list of impaired waters | No

Groups we represent, the section 303(d) lists (303(d) List) appropriately utilizes the Listing Policy to determine

proposed for Region 2 (San Francisco Bay) and whether a waterbody beneficial use/pollutant combination should

Region 5 (Central Valley) are flawed in a number | be added or removed to the list. Where warranted, and in partin

of significant respects, resulting in less response to written comments, the proposed list has been revised.

protection for California waterways than is

required under the CWA. Coupled with the

ongoing ecological collapse of the Bay-Delta and

its tributary rivers, these deficiencies threaten

to drive another nail in the coffin of California’s

sport and commercial fisheries, and the

ecosystems that support them.

1.03 First, the Central Valley Project (“CVP”) and the | This comment is beyond the scope of the 2014 and 2016 California No

State Water Project (“SWP”) have diverted too

Irrigated Report process.

! This column refers to revisions to the Draft Staff Report released on June 9, 2017 or a change that has impacted a 303(d) listing recommendation.
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much of the Delta’s fresh water flows.

1.04

Second, agricultural diverters have discharged
and continue to discharge too much
contaminated agricultural run-off and return
flows into the Delta.

See response to comment 1.02.

No

1.05

These unsustainable levels of diversions and
polluted discharges greatly decrease fresh water
flows while increasing water temperature and
salinity and the concentration of herbicides,
pesticides, and toxic agricultural run-off in the
Delta.

See response to comment 1.02.

No

1.06

These two threats to the Delta’s health have
grown steadily over the past five decades, and
the resulting environmental devastation has
pushed the Delta’s imperiled fisheries to the
brink of extinction. Several species of fish
endemic to the Delta have already gone extinct;
just twelve indigenous species remain. Critical
habitat for the endangered Sacramento River
winter run chinook salmon, Central Valley
steelhead and spring run chinook, the Delta
smelt, and the Southern Distinct Population
Segment (“DPS”) of the Northern American

See response to comment 1.02.

No
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green sturgeon suffers progressively
accelerating degradation.
1.07 The State Water Board’s proposed 2014-2016 See response to comment 1.02. No
Integrated Report ignores or understates many
of the causes of the habitat degradation that
has caused these precipitous declines in the
Delta’s fisheries. Consequently, as discussed
below it will worsen rather than improve the
Delta ecosystem, and further imperil these fish
species.
1.08 The Staff Report proposes 269 listings of During the December 2016 Regional Water Board meeting, the No
waterbodies within Region 5. Of these, the Regional Water Board responded orally and appropriately with the
Regional Water Board Staff Report dated following response:
September 2016 identified 189 new waterbody
evaluations for temperature, and confirmed "In all cases where elevated temperatures were reported (37 of the
that excessive temperatures were found in 39 of | 186 previously unassessed waterbody segments), further review
these waterbodies. Yet only one of these 39 indicated that the monitoring programs that generated the
impaired water segments was recommended temperature data were not designed to evaluate attainment of
for listing. The Draft California Integrated temperature standards to support aquatic life. The surface water
Report fails to correct this oversight. grab samples collected did not provide sufficient temporal and
spatial representation of temperature conditions throughout the
waterbody segment to determine whether growth and all life stages
of rainbow trout were being supported.... Staff noted in the fact
sheets for these waterbodies that available information is not
sufficient to assess whether the aquatic beneficial use is supported"
(Regional Water Quality Control Board Central Valley Region,
December 2016 Final Staff Report, Page 25).
1.09 The Regional Water Board Staff attempted to See response to comment 1.08. No

excuse this omission by claiming that the
surface grab samples revealing excessive
temperatures were not representative of
temperature conditions throughout these
waterbodies. Consequently it ignored virtually
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all of these elevated temperatures.

1.10 However, when EPA reviewed the underlying During the December 2016 Regional Water Board meeting, the No
lines of evidence, it concluded to the contrary Central Valley Water Board responded orally and appropriately to
that “there are many waterbodies that are well | EPA’s comment letter with the following response:
mixed lotic systems where a surface grab
sample showing exceedances of temperature "In response, staff recognizes the value of the continuous data, and
thresholds would still be representative of most | we assessed the continuous monitoring data submitted by other
of the water column and suggest a temperature | agencies during the 2010 data solicitation period. However, we
impairment for the waterbody as a whole.” EPA | currently do not have the tools needed to transfer and transform the
letter dated November 3, 2016 to Central Valley | immense data sets archived in databases managed by other state
Regional Water Board, copy attached as Exhibit | and federal agencies. We would welcome partnering with the U.S.
1 hereto (emphasis added), at p. 1. EPA pointed | EPA and others to develop the necessary cross-walks to be able to
out that its criticism was supported by use this information in future assessments."
overwhelming documentary evidence. For
example, “[t]here are several waterbodies, such
as segments of the Sacramento River that have
substantial data collected under the Irrigated
Lands Regulatory Program indicating
impairment,” and that “[a]ldditionally, for many
of these waterbodies continuous monitoring
stations with existing data published by [the
California] Department of Water Resources in
publicly available databases (e.g., California
Data Exchange Center (“CDEC”) ... and the
California Water Data Library . . . are available to
confirm impairments initially identified by the
already analyzed grab sample data.” Id. at p. 1
(emphasis added).

1.11 EPA also pointed out, correctly, that “the During the December 2016 Regional Water Board meeting, the No

thresholds selected in the [Regional Water
Board’s] Staff Report for this [section 303(d)]
listing cycle, 21°C and 24°C for rainbow trout
and steelhead respectively, are much warmer

Regional Water Board responded orally and appropriately to EPA’s
comment letter with the following response:

"In response, different criteria were applied depending on the type
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than the temperatures recommended in EPA’s of data and species present. The U.S. EPA’s 2003 criteria were
2003 Region 10 Guidance for Pacific Northwest | applied when continuous data and salmonids were present. When
State and Tribal Temperature Water Quality only grab samples were available, peer-reviewed and geographically
Standards.” Id. (emphasis added). This means relevant criteria were applied. These peer reviewed documents
that river segments with temperatures too high | included U.S. EPA issue papers published in 1999 and 2001 that
to support salmonid survival were omitted from | documented upper threshold temperatures for most salmon and
the list of impaired waterways. steelhead species during spawning, migration and juvenile rearing.
Where presence of salmon could not be confirmed, temperature
data were assessed using the upper threshold for rainbow trout
growth and completion of most life stages identified by Peter Moyle
in his 1976 book, Inland Fishes of California."
1.12 As EPA explained, the Regional Water Board During the December 2016 Regional Water Board meeting, the No

failed to identify numerous river segments as
temperature impaired even though existing
numeric temperature criteria are clearly
exceeded for these river segments, many of
which are salmon spawning and rearing
waterways. Tables IlI-IV and IlI-IVA in the
Sacramento and San Joaquin River Basin Plan for
example, identify specific objectives for Deer
Creek and the Sacramento River — major salmon
spawning waterways — that were ignored by the
Regional Water Board in its section 303(d) list.
Id. at p. 2.

Regional Water Board responded orally and appropriately to EPA’s
comment letter with the following response:

“U.S. EPA staff noted that the temperature thresholds selected for
this listing cycle, for rainbow trout and steelhead, are warmer than
the temperatures recommended in EPA's 2003 Region 10 Guidance
for Pacific Northwest State and Tribal Temperature Water Quality
Standards.

Different criteria were applied depending on the type of data and
species present. The U.S. EPA’s 2003 criteria were applied when
continuous data and salmonids were present. When only grab
samples were available, peer-reviewed and geographically relevant

criteria were applied. These peer reviewed documents included U.S.

EPA issue papers published in 1999 and 2001 that documented
upper threshold temperatures for most salmon and steelhead
species during spawning, migration and juvenile rearing. Where
presence of salmon could not be confirmed, temperature data were
assessed using the upper threshold for rainbow trout growth and
completion of most life stages identified by Peter Moyle in his 1976
book, Inland Fishes of California.
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USEPA staff reviewed the objectives used in the fact sheets for Deer
Creek and portions of the Sacramento River and noted
inconsistencies with the Basin Plan. In response, Deer Creek is a very
popular name for creeks in the Central Valley. USEPA staff
inadvertently reviewed data for a Deer Creek that does not have site
specific objectives—so no change was warranted. EPA staff were
correct that for a portion of the upper Sacramento River, the
incorrect objective was used. We revised the fact sheets and
although some of the numbers changed, the decision ‘not to list’
remained the same.”

This response adequately addressed the commenter’s and EPA’s
concerns. Central Valley Water Board staff appropriately updated
Decisions 57832, 57670, and 57656 to use the objectives outlined in
Tables Ill-4 and 111-4A of the Sacramento/San Joaquin Basin Plan.

1.13

According to the Central Valley Basin Plan, 56°F
(13.3°C) is the numeric objective for the
Sacramento River between Keswick Dam and
Hamilton City. Butin direct defiance of this
clear water quality standard, the Regional Water
Board'’s section 303(d) list is based on a line of
evidence for this segment that erroneously
utilizes a 21°C threshold for salmonid protection
—nearly 8°C (14°F) too high. As a consequence,
significant segments of the Sacramento River
and its tributaries that are essential for
spawning and rearing of chinook salmon are
excluded from the Regional Water Board'’s
section 303(d) list — and from the State Water
Board’s proposed California Integrated Report —
even though these river segments currently
have excessive temperatures for salmon

During the December 2016 Regional Water Board meeting, the
Regional Water Board responded orally and appropriately to EPA’s
comment letter with the following response:

"In response, different criteria were applied depending on the type
of data and species present. The U.S. EPA’s 2003 criteria were
applied when continuous data and salmonids were present. When
only grab samples were available, peer-reviewed and geographically
relevant criteria were applied. These peer reviewed documents
included U.S. EPA issue papers published in 1999 and 2001 that
documented upper threshold temperatures for most salmon and
steelhead species during spawning, migration and juvenile rearing.
Where presence of salmon could not be confirmed, temperature
data were assessed using the upper threshold for rainbow trout
growth and completion of most life stages identified by Peter Moyle
in his 1976 book, Inland Fishes of California.

No
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spawning and rearing, rendering them USEPA staff reviewed the objectives used in the fact sheets for Deer
“impaired” as a matter of law under the CWA. Creek and portions of the Sacramento River and noted

inconsistencies with the Basin Plan. In response, Deer Creek is a very
popular name for creeks in the Central Valley. USEPA staff
inadvertently reviewed data for a Deer Creek that does not have site
specific objectives—so no change was warranted. EPA staff were
correct that for a portion of the upper Sacramento River, the
incorrect objective was used. We revised the fact sheets and
although some of the numbers changed, the decision ‘not to list’
remained the same."
Central Valley Water Board staff appropriately updated Decisions
57832,57670, and 57656 to use the objectives outlined in Tables IlI-
4 and Ill-4A of the Sacramento/San Joaquin Basin Plan.
Furthermore, U.S. EPA did not submit comments to the State Water
Board on the proposed 2014 and 2016 California Integrated Report,
indicating that U.S. EPA found the response adequate.

1.14 The Integrated Report fails to remedy the EPA’s regulations require that “each State shall assemble and No

Region 5 Board’s omission of reliable and
available data that reveal impairment due to
excessive temperature, salinity and other
pollutants.

evaluate all existing and readily available water quality-related data
and information to develop the [Section 303(d)] list.” 40 C.F.R.
§130.7(b)(5). If a state decides not to rely on certain existing and
readily available data or information, the state must provide EPA
with documentation explaining the rationale for that decision. 40
C.F.R. §130.7(b)(6).

To meet EPA’s requirement to provide EPA with documentation
explaining the rationale for the decision to not include all readily
available data, State Water Board provided the following direction to
Regional Water Boards for the data solicitation period: “Due to the
volume of data received during the 2010 data solicitation period, the
State Water Board will not solicit additional data until all of the
current data is assessed and migrated to the California Water Quality
Assessment Database (CalWQA) for Regional Water Board listing and
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delisting recommendations.” (Letter from Nick Martorano, Chief,
Surface Water Quality Assessment Unit, Division of Water Quality,
State Water Resources Control Board, to Interested Parties,
California Integrated Report [Clean Water Act Sections 303(d) and
305(b)] Update (November 12, 2013)).

On February 3, 2015, in its adoption of Resolution No. 2015-0005 to
amend the Water Quality Control Policy for Developing California’s
Clean Water Act Section 303(d) List (Listing Policy), the State Water
Board reaffirmed that “[f]or the upcoming 2012, 2014 and 2016
Integrated Reports, the data and information submitted in response
to the 2010 notice of solicitation shall be assessed and considered.”
The data collected by the 27 monitoring stations as part of the Bay
Delta Plan were not submitted as part of the 2010 solicitation
period. The Central Valley Regional Water Board has committed to
working with the U.S. EPA and sister agencies to ensure that past
and future data not included in the 2014 and 2016 California
Integrated Report will be assessed in a future cycle.

1.15

EPA was particularly critical of the Region 5
Board’s “inconsistent assessments for dissolved
oxygen and salinity” as required to be measured
under the 2006 Bay-Delta Plan despite the fact
that “there is an abundance of publicly available
data identifying broader impairments.” Id. at p.
2 (emphasis added). As EPA noted, “[t]hese
data should be assessed and incorporated into
the final Staff Report.” Id. EPA pointed out that
the Regional Water Board’s “omission of
continuous monitoring information is
particularly notable in the Delta where 24
continuous monitoring stations are identified in
Table 7 of the 2006 Bay-Delta Plan as stations to
assess compliance with water quality

See response to comment 1.14.

No
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objectives,” yet this information is “not assessed
for this Integrated Report.” Id. The omission of
this critical information has, according to EPA,
“resulted in illogical[waterway] listing decisions
[by the Regional Water Board] such as the listing
of the Stockton Deep Water Ship Channel for
temperatures unsuitable to support migration
of cold water species, but none of the
surrounding waters are listed as impaired.” Id.
(emphasis added).

1.16

These glaring omissions from the California
Integrated Report violate the CWA and must be
rectified. Under the CWA, “[i]n developing
Section 303(d) lists, states are required to
assemble and evaluate all existing and readily
available water quality-related data and
information, including, at a minimum,
consideration of existing and readily available
water quality-related data and information
about the following categories of waters: (1)
waters identified as partially meeting or not
meeting designated uses, or as threatened, in
the state’s most recent CWA section 305(b)
report; (2) waters for which dilution calculations
or predictive modeling indicate non-attainment
of applicable standards; (3) waters for which
water quality problems have been reported by
governmental agencies, members of the public,
or academic institutions; and (4) waters
identified as impaired or threatened in any CWA
Section 319 non-point assessment submitted to
EPA.”

See response to comment 1.14.

No

1.17

Table 3 of the Water Quality Control Plan for the

According to the Water Quality Control Plan for the San Francisco

No
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San Francisco Bay/Sacramento-San Joaquin Bay/Sacramento-San Joaquin Delta Estuary (page 34), D-1641 (Water
Delta Estuary (“2006 Bay-Delta Plan”) reiterates | Right Decision 1641, December 29, 1999) assigned responsibility to
the salmon-doubling water quality objective set | the USBR and DWR to comply with the river flow and operational
forth in the 1995 Bay-Delta Plan, as follows: objectives for fish and wildlife. These objectives help protect salmon
Water quality conditions shall be maintained, migration through the Bay-Delta Estuary. D-1641 did not require
together with other measures in the watershed, | separate actions to implement the narrative objective for salmon
sufficient to achieve a doubling of natural because the State Water Board expects that implementation of the
production of chinook salmon from the average | numeric flow-dependent objectives and other non-flow measures
production of 1967-1991, consistent with the will implement this objective. These objectives can be found in
provisions of State and federal law. section 4.1.2.4 titled Riverine Flows, System Flushing, and Pollutant
The salmon-doubling standard of the 2006 Bay- | Loading. Furthermore, there are no numeric evaluation guidelines
Delta Plan constitutes a water quality standard to apply for assessment of the salmon doubling narrative objective
under the CWA with which the State Water found in the Bay Delta Plan consistent with Section 6.1.3 of the
Board section 303(d) list must be Listing Policy.
consistent. Yet both the Regional Water Board’s
list of impaired waterways and the State Water
Board’s proposed Integrated Report make no
effort to implement this water quality
objective. As a consequence, the Integrated
Report conflicts with the 2006 Bay-Delta Plan,
and the beleaguered populations of chinook
salmon will continue their rapid decline, leading
potentially to their extinction.

1.18 Since 2008, numerous state and federal See response to comment 1.14. No

agencies have been engaged in a
comprehensive effort to restore the San Joaquin
River. As a result of these efforts, the upper
restoration reaches have had temperature data
collected for at least 8 years by the California
Department of Fish and Wildlife (“CDFW”).
According to EPA, these data show impairment
of the upper San Joaquin River for salmonid
reintroduction, and should be utilized in the
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Integrated Report as required by the CWA. Id.
atp. 3.

1.19

CDFW has long recognized that “[t]he San
Francisco Bay/Sacramento-San Joaquin River
Estuary (Delta) is in a state of ecological crisis,
with many native fish species populations at all
time low abundances.” Letter from CDFW,
ECD/Water Branch, to Central Valley Regional
Water Board, dated March 24, 2017, at p. 1,
attached as Exhibit 2 hereto. “In recent years,
the poor water quality conditions in the Delta
and Sacramento and San Joaquin River
watersheds, exacerbated by drought, have
brought fish species listed under the protection
of the state or federal Endangered Species Acts
to levels near extinction or extirpation.” Id.
(emphasis added).

See response to comment 1.02.

No

1.20

Based on overwhelming data and careful review
in numerous recent studies, CDFW has
pinpointed the discharge of pyrethroids as a key
factor in the collapse of the

Delta’sfisheries: “‘The trend toward greater
pyrethroid use has coincided with abrupt
declines in abundances of pelagic fishes.””
CDFW, March 24, 2017 letter to Central Valley
Regional Water Board, at p. 3, quoting from
Brooks, et al. (2012). CDFW concluded that
“[c]ontaminants, including pyrethroids, in Delta
waters have likely contributed to ecological
degradation and should be considered along
with other stressors in Delta

management.” Id. CDFW has noted in
particular that the increasing use of pyrethroid

See response to comment 1.14.

No
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pesticides has been implicated in the dramatic
loss of Delta fisheries known as the “pelagic
organism decline,” or POD. Id. at pp. 2-3, citing
Healy, et al. 2016.

1.21

In its comments to the Region 5 Board, CDFW
pointed to “multiple lines of evidence” that
confirm that pyrethroids are a principal factor in
the ongoing ecological collapse of the Delta,
including in particular, the imperiled Delta smelt
and longfin smelt. According to CDFW,
pyrethroids are particularly harmful to
zooplankton, which in turn, “are important prey
for larval and juvenile salmon; splittail; Delta
smelt, longfin smelt; and other estuarine fish
species ....” Id. at p. 4. For example, “[t]he
decline in mysid [shrimp] abundances have
coincided with increased pyrethroid uses.” Id.
For these reasons, CDFW has recommended
that the Regional Water Board employ a
rigorous, scientifically-based methodology for
identifying water quality impairment by
pyrethroids. Id. at pp. 5-7.

Comment noted.

No

1.22

Of particular relevance here, CDFW has pointed
out that the Regional Water Board’s use of
bioavailability calculations for predicting toxicity
ignores many pathways by which pyrethroids
and other pesticides harm fishes and their prey,
particularly zooplankton. Id. at 5-7. For
example, CDFW has stressed that the Regional
Water Board’s “regulation of pyrethroids using
[only] the dissolved fraction does not account
for the fate and transport of sediment-bound
pyrethroids.” Id. at p. 5. Accordingly, CDFW

The analysis in the Central Valley Water Board Staff Report regarding
the estimated maximum pyrethroids concentrations in sediment if
the 5th percentile concentration goals are being attained was
recognized as very conservative because it is based on the
assumption that all of the bed sediment would contain pyrethroids
at the estimated levels, but it is likely that it is mixed with sediments
that do not contain pyrethroids (section 5.6.1.1, The Control of
Pyrethroid Pesticides Discharges, Staff Report, May 2017). This
conservative analysis was not provided as a predictive estimate of
expected concentrations, which would likely be significantly lower. It
is not expected that sediment bound pyrethroid concentrations will

No
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recommends that the Regional Water Board equal or exceed the LC50 values for pyrethroids when the proposed
consider sediment-bound pyrethroids in concentration goals are attained, because even the conservatively
calculating impairment of waterways, noting calculated estimated maximum sediment concentrations did not
that “[r]egulating sediment-bound pyrethroids exceed the LC50 for 3 of the six pyrethroids and did not exceed the
at the source would be feasible.” 1d. at p. LC50 by more than a factor of 3 for any pyrethroid. This analysis
5. CDFW “has invested great efforts to restore indicates that attainment of the proposed concentration goals would
Delta habitats for the benefit of imperiled native | likely resolve most of the toxicity to Hyalella observed in sediment
species, which may be jeopardized by continued | toxicity testing. Sediment toxicity testing with Hyalella azteca is
inputs of pyrethroid-contaminated required in monitoring for municipal storm water and agricultural
sediments.” Id. dischargers to ensure that benthic organisms are protected.

1.23 As Dr. Weston pointed out in his comments to See response to comment 1.22. No
the Central Valley Regional Water Board dated
March 24, 2017 (attached as Exhibit 3 hereto),
“Iplyrethroid contamination, and its associated
toxicity, is so pervasive that it exists in nearly all
urban run-off and a substantial fraction of
agricultural and POTW discharges.” Id. at p.
1. Yet, notwithstanding the massive adverse
impact of pyrethroid discharges on ecological
health in the Delta and its tributary rivers, in
evaluating impairment of waterways, the
Regional Water Board has chosen to “regulate
only what they view as the bioavailable
fraction,” excluding approximately 90 percent of
the harmful pyrethroids present in these
waterways. Id.
1.24 The proposed California Integrated Report See response to comment 1.22. No

likewise ignores 90 percent of the pyrethroids
present in California waterways. Although the
Staff Report confusingly states that “the use of
whole water concentrations” — rather than only
the “dissolved concentration” of the pyrethroids
— “is also valid,” it does not appear that the
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State Water Board'’s staff has made any effort to
correct the Regional Water Board’s exclusion of
90 percent of the harmful pyrethroids from its
list of impaired waterways.

1.25

The Regional Water Board’s — and now, the
State Water Board’s — “exclusion of particle-
bound pyrethroids from regulatory limits is
likely to be of greatest significance with respect
to agricultural discharges, since they often have
the highest suspended sediment loads.” Id.
This scientifically unsound approach not only
ignores the obvious, well-documented impact
upon filter-feeding and deposit-feeding aquatic
species on which higher-trophic level fishes such
as salmonids feed, it wrongfully “provides a
disincentive for growers to control release of
suspended sediments.”

See response to comment 1.22.

No

1.26

In summary, the Regional Water Board’s —and
now, the State Water Board’s — refusal to
recognize waterway impairment by the 90
percent of pyrethroid contamination that is not
dissolved, has no basis in science. Id. at p. 4. To
the contrary, as Dr. Weston pointedly observes,
this is a “head-in-the-sand” approach:

“1) never before used anywhere in the world,
2) that disregards 90% of the pollutant, 3) that
incorporates numerical values that have never
been shown to be generally applicable or field-
verified, and 4) that is not scheduled to be re-
assessed by the Board for 15 years .. ..”

See response to comment 1.22.

No

1.27

Id. Rather than perpetuate this evasion of
proper scientific methodology and analysis, this
Board should recognize, consistent with these

See response to comment 1.22.

No
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criticisms by CDFW and Professor Weston, that
pyrethroid poisoning of our waterways is a
significant cause of the ongoing ecological
collapse of the Delta and its tributary rivers, and
that ignoring the impact of 90 percent of the
pyrethroids that are not “dissolved” is an
evasion of the letter and spirit of the Clean
Water Act.

1.28 The Staff Report contains several passages that | This section has been edited in the revised Staff Report to provide Yes
are confusing to the lay reader, and may betray | additional clarity. Samples that were detected and exceeded
logical errors. For example, under “Sediment applicable standards were not excluded from assessment.
Matrix Analyses” the Staff Report states that Laboratory results that are reported as “non-detect” (ND) or as not
“[i]n the event that the OC [organic carbon]- detected do not have a numeric value associated with them.
normalized MDL result was above the However, the ND samples have an associated Method Detection
evaluation guideline, the sample was not Limit (MDL) which is the minimum amount of a pollutant that can be
included in the analysis. However, if the OC- detected given a specific laboratory method. If the MDL for a ND
normalized MDL was below the guideline the sample is below the evaluation guideline the sample can be counted
result was counted as a non-exceeding sample.” | as not exceeding the evaluation guideline because the ND sample is
Id. at p. 4. Itis not clear from this passage below the MDL and therefore below the evaluation guideline.
whether Staff’s analysis of pyrethroids and Conversely, If the MDL for a ND sample is above the evaluation
other toxics excluded samples that exceeded guideline the sample cannot be used for assessment purposes
applicable limits, including only those that did because it cannot be determined if the ND sample is above or below
not. Although this may not be the intent (or the evaluation guideline.
substance) of Staff’s approach, the language
used to describe Staff’s analysis is at minimum
confusing and should be restated. If, on the
other hand, Staff did intend to exclude samples
that exceeded applicable standards, this would
not be appropriate and should be corrected.

1.29 Second, when discussing Staff’s “Indicator The Central Valley Water Board utilized the bacteria objectives for No

Bacteria Assessment Approach,” the Staff
Report states that Staff would not update an
analysis that was outdated because it used

contact recreation supported by their Basin Plans which is consistent
with the Listing Policy. The 2012 U.S. EPA criteria were not finalized
until November 26, 2012, at which point bacteria lines of evidence
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EPA’s 1986 Ambient Water Quality Criteria for had already been written using the 1986 criteria. The State Water
Bacteria, rather than EPA’s 2012 criteria that are | Board is proposing to update the statewide water quality objectives
now available and should be used instead. Staff | for bacteria as they apply to water contact recreation. Those
Report at p. 8. Utilizing 30-year old water objectives would supersede the objectives used in basin plans where
quality criteria instead of current criteria does a conflict exits and will be used for future 303(d) assessments.
not reflect the best science available, and
deviates from EPA’s adopted protocol. This
should be rectified.
1.30 Third, in discussing “Toxicity Assessments,” the Page 9 of the Staff Report has been clarified in response to this Yes
Staff Report states that it “determined, for comment by removing the language “or Significantly Greater (SG).”
303(d) assessment purposes, only the SL [i.e.,
“Significantly Lower”] code should be used to The SG code is applied to an ambient sample that is significantly
determine whether a sample is considered to different than the control sample (using a t-test statistical
have a toxic effect and thereby an exceedance.” | comparison), but it is also of greater similarity to the control sample.
Staff Report at p. 9. It is not clear why toxicity The ambient sample is significantly different from the control but
data associated with the “Significantly Greater” | the response within the ambient sample is more similar to that of
result code was not likewise considered in the control sample response. Therefore, the ambient sample is not
determining whether there is “an an exceedance because it is more similar to the control sample.
exceedance.” Id. This discussion should be
revised and clarified. And, of course, if Staff’s
approach ignores toxicity data indicating a
“significantly greater” impact on toxicity,
improperly excluding such data from the
analysis and thereby leading to an
inappropriately low recognition of exceedances,
then the methodology should be revisited and,
where appropriate, corrected.
Earth Law Center | 2.01 On behalf of Earth Law Center (ELC), which Identifying hydrological impairments, which are “pollution” No

Representative:
Grant Wilson

works for waterways’ rights to flow, we
welcome the opportunity to submit this formal
request for the inclusion of hydrologically
impaired (i.e., flow impaired) waterways in the
2014 and 2016 California Integrated Report. At

impairments and not “pollutant” impairments, is beyond the scope
of the State Water Board’s June 9, 2017 notice of opportunity to
submit written comments, which only pertains to “pollutant”
impairments proposed to be included in the combined statewide
2014 and 2016 Clean Water Act Section 303(d) List. The State Water
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minimum, ELC requests the following
waterways be listed as hydrologically impaired,
whether under Category 4C or Category 5:

2014 Integrated Report Regions

¢ Central Coast Region (Region 3): Salinas River,
Carmel River, San Clemente Creek, Big Sur River,
and Santa Maria River

¢ Central Valley Region (Region 5): San Joaquin
River, inflow to the Delta; and the San Francisco
Bay Delta, outflow to Suisun Bay and San
Francisco Bay

* San Diego Region (Region 9): Those 30
waterways already properly identified as
hydrologically impaired in Region 9’s approved

Integrated Report 2016 Integrated Report
Regions

¢ San Francisco Region (Region 2): Napa River
(non-tidal)

* Los Angeles Region (Region 4): The Ventura
River (Reaches 3 and 4) and the Santa Clara
River

¢ Santa Ana Region (Region 8): Santa Ana River
(Reaches 3 and 4)

ELC submitted comment letters to each of the
above Regions requesting that these waterways
be listed as hydrologically impaired in each
region’s respective Integrated Report.
Additionally, after approval of the regional 2014
or 2016 Integrated Reports (with the exception
being the Los Angeles Region, which has not
approved its Integrated Report), ELC requested
in a May 5, 2017 letter that the State Water

Board only takes formal action on the 303(d) List, and the 303(d) List
does not include Integrated Report Category 4c in which a pollutant
impairment would be listed.

In addition, the May 5, 2017 letter requesting review was not timely
as to the waterbodies located in the regions of the Regional Water
Boards for the Central Coast, Central Valley, and San Diego. (See
Listing Policy, Sections 6.2 and 6.3 - requests for review must be
made within 30 days of the Regional Water Board’s approval and
only timely requests for State Water Board review may be
commented on.)

Although the comments concerning pollution assessments are
beyond the scope of the notice, the following responds to each
comment and provides the rationale for not including the identified
waterbodies on the 2014-2016 California Integrated Report as
hydrologically impaired under Category 5 or 4c.
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Board review the above listings for
hydrologically impaired waterways that had not
been made.

ELC reiterates its request that the State Water
Board list hydrologically impaired waterways
within the Integrated Report, whether Category
4C or 5 —and in particular those waterways that
are impaired due to low flows. As described
below, this request is supported by the Clean
Water Act and the implementing guidance from
the U.S. Environmental Protection Agency (U.S.
EPA), and is supported by compelling public
policy considerations and precedent in other
states as well as the State Water Board’s own
documents as attached hereto (see Attachment
C; available online at: http://bit.ly/2u0cQFG).
Therefore, we ask that you revise the draft Staff
Report to include, at minimum, the above listed
waterways as hydrologically impaired under
Categories 4C or 5.

2.02

1. Full Compliance with Clean Water Act
Sections 305(b) and 303(d) Requires
Identification of Hydrologically Impaired
Waterways

Clean Water Act (CWA) Section 303(d)(1)(A)
requires California to “identify those waters
within its boundaries for which the effluent
limitations ... are not stringent enough to
implement any water quality standard
applicable to such waters.” This must be a
robust listing, with sufficient details about the
waterways (including flow) to allow the state to

Neither Clean Water Act section 303(d) nor section 305(b) requires
the State Water Board to place waterbodies identified as
hydrologically impaired in Category 4c or 5. Section 303(d) of the
Clean Water Act requires states to identify waters for which effluent
limitations for specified point sources are not stringent enough after
implementation of technology-based controls to implement water
quality standards applicable to those waters. (Clean Water Act §
303(d)(1)(A).) “Water quality standards” are a state’s regulatory
provisions that establish beneficial uses for the state’s waters and
water quality objectives for such waters based on the beneficial
uses. (See generally, 40 C.F.R. § Wat. Code, § 130.2.) In identifying
such water quality limited segments, a state is required to “establish

No
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“establish a priority ranking” for the waterways,
also required by Section 303(d)(1)(A). In other
words, California’s 303(d) list must provide a
comprehensive list of all impairments. The
state’s Listing Policy provides some mixed
direction, stating on the one hand that the
303(d) list only covers impairments by
“pollutants” (rather than also by “pollution,”
such as flow), but on the other hand stating that
Regional Water Board Fact Sheets supporting
Section 303(d) listings “shall contain . . .
Pollutant or type of pollution that appears to be
responsible for standards exceedance.” The
latter path is the appropriate course.

No objection, further, can be made to including
flow-impaired waterways on the Section 303(d)
list on the basis that the state is not required to
prepare TMDLs to address “pollution.” First,
Section 303(d)(1)(A) makes no mention of
limiting the 303(d) list to those waterways
requiring Total Maximum Daily Loads (TMDLs).
In fact, no mention of TMDLs is made until
Section 303(d)(1)(C), which sets requirements
on how to manage impaired waterways.
Moreover, the state itself does not take this
position for waterways impaired by pollutants.
Instead, the state lists in Category 5 (what it
deems its Section 303(d) list) pollutant impaired
waterways that do, and do not, require TMDLs
by state evaluation. Accordingly, the state must
include hydrologically impaired waterways,
including those impaired by altered flow, on its
303(d) list.

a priority ranking for such waters, taking into account the severity of
the pollution and the uses to be made of such waters.” (Clean
Water Act, 303(d)(1)(A).) The Clean Water Act also requires states to
prepare and submit to U.S. EPA reports based on a description of the
water quality of all navigable waters and an analysis of the extent to
which those waters provide for the protection of fish and wildlife
and provide for recreational activities in and on the water. (CWA §
305(b)(1)(A)-(B); 40 C.F.R. § 130.8, subd. (b)(1).) That report is
commonly referred to as the 305(b) Report. The State Water Board
satisfies its reporting obligations under sections 303(d) and 305(b) by
submitting to U.S. EPA a combined “Integrated Report.”

The Listing Policy does not provide the process or methodology for
listing waters as hydrologically impaired. The Listing Policy’s express
objective “is to establish a standardized approach for developing
California’s section 303(d) list in order to achieve the overall goal of
achieving water quality standards and maintaining beneficial uses in
all of California’s surface waters.” However, the reporting
obligations under 305(b) are also satisfied through reporting on data
and information that is collected and evaluated during the listing
process. For example, if data concerning a pollutant is insufficient to
evaluate beneficial use support under the Listing Policy, a waterbody
can be placed in Category 2 or 3 of the Integrated Report.

Section 2 of the Listing Policy describes the categories of waters that
are included in the section 303(d) List. Those include waters that
have limited water quality due to non-attainment of water quality
standards due to toxicity, a pollutant, or pollutants; and remediation
of the non-attainment problem requires one or more total maximum
daily loads (TMDLs). These waters, included in the section 303(d)
List, are identified under Integrated Report Category 5. The Listing
Policy continues by stating that water quality limited segments
(pursuant to Section 3 of the Listing Policy) being addressed by an
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approved implementation plan or regulatory program are also
considered part of the section 303(d) List until the water quality
standard is attained. These include waters with a U.S. EPA approved
TMDL in place, identified in Integrated Report Category 4a, and
waters that are being addressed by an alternative regulatory
program expected to result in the attainment of water quality
standards within a reasonable amount of time, identified in
Integrated Report Category 4b. By its express terms, the Listing
Policy does not provide the process or methodology by which waters
impaired by “pollution” are placed in Integrated Report Category
4c. (See 40 C.F.R. § 130.2 -defining “pollution” as “[t]he man-made
or man-induced alteration of the chemical, physical, biological, and
radiological integrity of water.”)

The commenter is correct that in section 6.1.2.2 of the Listing Policy,
which pertains to a Regional Water Board'’s preparation of a fact
sheet for a water quality standards listing, one of the twenty-six
criteria is the “pollutant or type of pollution” that appears to be
responsible for the standards exceedances. Commenter suggests
that the Listing Policy’s inclusion of the “type of pollution” in the fact
sheets used to develop the 303(d) list should be read to enlarge the
scope of the Listing Policy to also contain the list of waters impaired
by pollution (hydrologically impaired). Inclusion of pollution as a
criterion to prepare a fact sheet does not enlarge the express
purpose and scope of the Listing Policy. The requirement of
providing a comprehensive description of the information in an
assessment fact sheet, including the cause of the impairment, is to
support each component of the weight of evidence approach for
303(d) listings. (See Clean Water Act, § 303(d)(1) - In identifying
such water quality limited segments, a state is required to “establish
a priority ranking for such waters, taking into account the severity of
the pollution and the uses to be made of such waters.”)
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Impairments not caused by a pollutant and rather solely by pollution
do not require a TMDL as described in the U.S. EPA Guidance for
2006 Assessment, Listing and Reporting Requirements Pursuant to
Section 303(d), 305(b), and 314 of the Clean Water Act (page

56). California considers the 303(d) List to include waters in
Integrated Report categories 4a, 4b, and 5. U.S. EPA only considers
those waters in Integrated Report Category 5 as part of the federal
303(d) List. California does not and should not include waters
impaired solely by pollution including those due to flow alterations,
on the 303(d) List consistent with the Listing Policy and U.S. EPA
guidance.

2.03

The state must also include hydrologically
impaired waters in its broader, CWA Section
305(b) report. Section 305(b) requires states to
submit biennial reports that “shall” describe the
“water quality of all navigable waters,” including
an analysis of the extent to which the waters
protect fish and wildlife, for compilation and
submission to Congress. Federal regulations
describe this requirement and its purpose,
stating that the Section 305(b) report “serves as
the primary assessment of State water quality”
and the basis of states’ water quality
management plan elements, which “help direct
all subsequent control activities.” States must
use the Section 305(b) report to develop their
annual work program under Sections 106 and
205(j). And must review the 305(b) report in
developing the 303(d) list. California’s
Integrated Report accordingly must include an
adequate Section 305(b) report if the state is to
develop meaningful 303(d) list and water quality
plans that appropriately direct staff and

While it may be appropriate to assess flow alteration pursuant to
section 305(b) to the extent it could be used to support water
guality decision-making, the State Water Board is not required to
assess, evaluate, and identify hydrologically-impaired waters to
satisfy its 305(b) reporting obligations.

Similar to the requirements applicable to a state developing its
303(d) list of impaired waters, waters placed in Category 4c should
be done in accordance with a description of the method used for
Category 4c placements, the data and information used and the
rationale to support the decision. The State Water Board has not
established such a methodology. Without a defined methodology
for assessing non-pollutant related pollution, Regional Water Board
and State Water Board staff does not have a consistent and
transparent approach to analyzing the extent to which flow-related
alterations cause or impact water quality standards. The decisions
made by the State and Regional Water Boards must be based on a
methodology that provides all stakeholders with the opportunity to
understand exactly how assessment decisions are made. The State
Water Board’s listing determinations must be supported by
documentation that explains the analytical approaches used to infer
true segment conditions. (See U.S. EPA’s 2006 Guidance for

No
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resources to the most important control
activities. The Section 305(b) report must
particularly include information regarding
waterway flows to ensure that the fundamental
purpose of Section 305(b) in guiding
workplanning is met. The provision of
information regarding waterway flow is also
called for by CWA Section 101, which sets the
national objective of restoring and maintaining
the “chemical, physical, and biological integrity
of the Nation’s waters.” (Emphasis added.) The
U.S. Supreme Court itself explicitly affirmed the
importance of addressing physical elements of
waterway health such as flow, stating that the
distinction between water quality and quantity
under the CWA is “artificial.”

Assessment and Listing, p. 29 (explaining what constitutes an
assessment methodology and U.S. EPA’s review of a state’s
methodology for consistency with the CWA and a state’s water
quality standards).)

On April 8, 2015, at the meeting at which the State Water Board
approved the 2012 California 303(d) List portion of the Integrated
Report, staff reported to the State Water Board on the numerous
ways in which waterbodies adversely affected by flow issues are
being addressed by State Water Board programs, most of which are
within the Division of Water Rights. Benefits from including flow-
related impairments within Category 4c of the Integrated Report
were not enough to offset staff resources needed to develop a
methodology for determining pollution impairments, particularly
given the extent State Water Board staff are addressing flow-related
issues across the other programs. Please see the Response to
Comments from the Clean Water Act Section 303(d) List portion of
the 2012 California Integrated Report and the video recording of the
April 19, 2015 Board meeting for more detailed information.

There are efforts underway to develop flow objectives for several
waterbodies and once established staff will be able to use the
existing Listing Policy methodology as guidance to support applicable
Category 4c placements.

Additionally, U.S. EPA’s Integrated Reporting Guidance itself
recommends that segments be placed in Category 4c only should
occur when the cause is solely due to pollution and not a pollutant:
Segments should be placed in Category 4c when the states
demonstrates that the failure to meet an applicable water quality
standard is not caused by a pollutant, but instead is caused by other
types of pollution. Segments placed in Category 4c do not require
the development of a TMDL. [...] States should schedule these
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segments for monitoring to confirm that there continues to be no
pollutant associated with the failure to meet the water quality
standard and to support water quality management actions
necessary to address the cause(s) of the impairment. Examples of
circumstances where an impaired segment may be placed in
Category 4c include segments impaired solely due to lack of
adequate flow or to stream channelization. (U.S. EPA, Guidance for
2006 Assessment, Listing and Reporting Requirements Pursuant to
Sections 303(d), 305(b) and 314 of the Clean Water Act (July 29,
2005) (p.56).)

Given that the identified waterbodies are currently identified as
impaired by one or more pollutants on the 303(d) list, and the
uncertainties associated with a lack of methodology to be used as a
threshold for determining a hydrological impairment, placing
segments in Category 4c of the Integrated Report is not appropriate
or warranted. Neither is such a reporting format an appropriate use
of its limited resources, particularly considering the State Water
Board’s broad authority to address flow issues through its other legal
authorities, which unlike information provided in the Integrated
Report, have the potential to result in flow improvements through
voluntary or regulatory action.

The delay in the submittal of the 2014 and 2016 Integrated Report
has been unavoidable due to resource constraints across the Water
Boards. In 2015 the Listing Policy was amended to include several
methods for increasing the efficiency of the creation and submittal
of the Integrated Report to U.S. EPA. Those methods will begin
being utilized starting with the 2018 Integrated Report as directed by
the State Water Board under Resolution 2015-0005.

California complies with the federal requirements of the Clean
Water Act for development and usage of the Integrated Report.
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Work planning and programs supported by section 106 and 205(j)
funds take into account the information provided within the
Integrated Report. Nonpoint sources of pollution and
recommendations for control of those sources are encompassed
within the California Nonpoint Source Program Implementation Plan
which is submitted to U.S. EPA on a six year basis. The Nonpoint
source program is also considered during work plan development.
See also response to comment 2.10.

2.04

By contrast with this direction, the draft Staff
Report runs afoul of the CWA by ignoring
Category 4C entirely for inclusion in either its
303(d) list or its 305(b) report, incredibly
reporting that zero waterbodies amongst the
2014 and 2016 regions are impaired due to
altered hydrology, with only three waterbodies
listed under Category 4C at all.10 The State
Water Board appears to rely on the Listing
Policy for this decision, which states that the
303(d) list only includes those water segments
that require the development of a TMDL. Here,
again, the draft Staff Report assumes an illegally
narrow definition of its requirements under the
CWA. The Integrated Report is supposed to
include both a robust and legally adequate
303(d) list as well as a robust and legally
adequate 305(b) report. These requirements are
combined; they are not the same (see also sec.
8). If the State Water Board takes the position
that pollution-impaired waterways (including
flow-impaired waters) cannot be included in the
Section 303(d) list, then the Listing Policy —
which by definition applies only to the Section
303(d) list — is irrelevant. It cannot be used as an

See responses to comments 2.02 and 2.03.

U.S. EPA describes the section 305(b) reporting goals
at:http://water.epa.gov/type/watersheds/monitoring/upload/2003
07 24 monitoring 305bguide vichl.pdf, and provides Integrated
Report Guidance here:
https://www.epa.gov/tmdl/integrated-reporting-guidance.

As provided in the above U.S. EPA reference material, the primary
purpose of the 305(b) and 303(d) reporting requirements is to
determine the extent waters are attaining standards, identify waters
that are impaired and need to be added to the 303(d) list and placed
in Category 5 for the development of a TMDL, and identify waters
that can be removed from the list when standards are attained. The
guidance U.S. EPA developed for states to implement the Integrated
Report consistently provides that segments should be placed in
Category 4c when “the [S]tates demonstrate that the failure to meet
an applicable water quality standard is not caused by a pollutant, but
instead is caused by other types of pollution” such as lack of
adequate flow. (See Guidance for 2006 Assessment, Listing and
Reporting Requirements Pursuant to Section 303(d), 305(b) and 314
of the Clean Water Act (July 29, 2005).

In making decisions concerning standards assessment, it is
imperative that the State Water Board undertakes a structured

No
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excuse to ignore flow impairments entirely. In framework regarding its assessment and listing methodology and
that case, the State Water Board must then turn | also provides information on the content of such methodologies.
to its requirements under Section 305(b), which
broadly require it to report on water quality,
including as impacted by altered flow.
2.05 Indeed, the draft Staff Report recognizes thatit | See response to comment 2.02, 2.03, and 2.04. No

must consider flow-impaired waterways in its
assessment, describing Category 4C as being
applicable if “[t]he non-attainment of any
applicable water quality standard for the
waterbody segment is the result of pollution
and is not caused by a pollutant.” No legitimate
reason is given for entirely failing to comply
with this requirement, however. A legally
adequate Section 305(b) report must include
waterways impaired by pollution, including
hydrologically impaired waterways, whether or
not the waterways are also impaired by a
pollutant. This information is also critical for the
state to set waterway protection priorities
properly. Proper identification of hydrologically
impaired waterways is also important if the
state is to fully comply not only with Section
305(b), but with CWA Section 303(d) as well.
This section not only calls for identification of
impaired and threatened waterways, but also
requires the state to prepare a “priority
ranking” of such waters, “taking into account
the severity of the pollution” and waterway
uses. Flow and other hydrologic alteration data
and information, which must be included in the
305(b) report and considered as part of the
303(d) list development, are critical to proper
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prioritization of impaired waters for further staff
and resource attention.

2.06

Finally, we reiterate that because Section
303(d)(1)(A) broadly requires identification of
impairments regardless of whether TMDLs are
needed, the state’s Section 303(d) list should
include a robust Category 4C set of listings.
State law cannot weaken the requirements of
the CWA by artificially limiting the scope of this
list.

See response to comment 2.02, 2.03, and 2.04.

No

2.07

2. U.S. EPA Guidance and Reports, and the State
Water Board Itself, Have Called for Identification
of Hydrologically Impaired Waterways in
Category 4C of the Integrated Report. U.S. EPA
issued formal Integrated Report Guidance (i.e.,
for the combined Sections 303(d) and 305(b)
reports) to states and territories in August 2015;
in it, EPA specifically addresses the topic of
hydrological impairment.14 The U.S. EPA
Guidance clearly states that If States have data
and/or information that a water is impaired due
to pollution not caused by a pollutant (e.g.,
aquatic life15 use is not supported due to
hydrologic alteration or habitat alteration),
those causes should be identified and that
water should be assigned to Category 4C. The
Guidance specifically references hydrologic
alteration as an example of a Category 4C
listing. It further references EPA Guidance going
back at least to 2006, which similarly said that
flow-impaired waters should be identified in the
Integrated Report under Category 4C (the 2010
CCKA et al. Letter references this 2006 Guidance

See responses to comments 2.02, 2.03, and 2.04.

The email communication between U.S. EPA and State Water Board
staff fails to address the lack of a defined methodology to develop
the strong lines of evidence that would be necessary for making an
Integrated Report Category 4c determination. The communication
between the State Water Board Executive Director to staff cited by
the commenter was initial direction given by the Executive director.
Pursuant to and subsequent to that direction, and upon further
evaluation, staff concluded a defined methodology to assess for
flow-related impairments was critical to support a consistent and
transparent approach to analyzing the extent to which flow-related
alterations cause or impact water quality standards. Without a
defined methodology, an Integrated Report Category 4c
determination would not appropriate for the waterbodies then
being evaluated.

U.S. EPA’s 2015 guidance is not binding on the State Water Board
and the assertion that guidance from EPA constitutes a “mandate” is
inaccurate. U.S. EPA’s guidance concerning appropriate placement
in the Integrated Report categories are recommendations to the
States and not requirements. U.S. EPA’s 2015 guidance for the 2016
Integrated Reporting (Benita Best-Wong, Director, U.S. EPA, Office of

No
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in support of flow listings; see attachment 4).
U.S. EPA and USGS reinforced this mandate in a
joint report in February 2016 on flow, stating in
part that “EPA recommends reporting
impairments due to hydrologic alteration in
Category 4c, which are those impairments due
to pollution not requiring a TMDL.”

Even more specifically, U.S. EPA Region 9 has
directly told the State Water Board that the
Board is “well aware of [EPA’s] interest toward
listing selected streams for ‘flow impairments’
(at least under 305(b)) where lines of evidence
are strong.”

Further, the State Water Board Executive
Director himself decided that the state should
identify flow-impaired waters in its Integrated
Reports, stating that California “would now list
for flow alterations” and that “[l]istings would
be made under Category 4C for impaired [sic] by
pollution not a pollutant, and be based on
staff’s professional judgment as well as the
evidence submitted by the data.”20 Again, no
reason is given in the Staff Report for ignoring
the clear flow impairments throughout the
region in light of the CWA, guidance, and state
direction. Nor is the State Water Board'’s
conclusion that Category 4C and Category 5
listings are mutually exclusive legally justified.
The Clean Water Act makes clear and the EPA
Guidance accordingly instructs that these
categories overlap.22 The State Water Board'’s
interpretation is overly narrow and is entirely

Wetlands, Oceans, and Watershed, to Water Division Directors,
Regions 1-10 (August 13, 2015) cautions (p.1):

This memorandum is not a regulation and does not impose legally
binding requirements on EPA or the States. EPA recommends that
the States prepare their 2016 IRs consistent with previous IR
guidance including EPA’s 2006 IR Guidance, which is supplemented
by EPA’s 2008, 2010, 2012 and 2014 memos.

The 2006 U.S. EPA Integrated Report guidance states “A segment is
considered impaired when WQS are not being supported and/or
met, and is considered threatened when WQS are not expected to
be fully supported and/or met in the next listing cycle. In classifying
the status of water quality in 2006, states have the option to report
each segment in one or more categories.” (U.S. EPA, Guidance for
2006 Assessment, Listing and Reporting Requirements Pursuant to
Sections 303(d), 305(b) and 314 of the Clean Water Act (July 29,
2005) (p.47, emphasis added.) The State Water Board looks to U.S.
EPA’s guidance as the board evaluates its assessment decisions. In
California, waterbody-pollutant combinations are assessed
consistent with the Listing Policy to determine the overall beneficial
use support rating. If a beneficial use is impaired by a pollutant, the
waterbody/pollutant combination is placed on the 303(d) list. If data
or information indicate that the waterbody may also be impaired
due to pollution (hydrologic or habitat alteration), the waterbody
would not be placed in Category 4c until after the pollutant
impairment is addressed. That overall beneficial use support rating
is used by the California Water Quality Assessment Database
(CalWQA) to determine the overall Integrated Report Category for
the waterbody as a whole. This methodology is described on page
22 and 23 of the Staff Report.

It is not clear whether the waterbodies the Commenter identifies as
hydrologically impaired are in fact impaired, because flow is variable
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inconsistent with the EPA Guidance and the in nature. Determining if a waterbody is impacted due to flow

Clean Water Act. alterations would require a thorough analysis of historical flow and
human related impacts to a defined and expected flow. If the flow is
impacted is would then need to be determined at what level are the
beneficial uses impaired beyond that naturally expected to occur in
times of severe drought or storm events. This is a complex analysis
and requires a consistent and transparent methodology.

2.08 3. The San Diego RWQCB Properly Adopted See responses to comments 2.01, 2.02, 2.03 and 2.04. No

Numerous Listings for Hydrologic Impairment
for Its Integrated Report, which the State Water
Board Disregarded without Adequate
Explanation The San Diego Regional Water
Quality Control Board (SD RWQCB) adopted an
Integrated Report and Staff Report that
identified 30 waterway segments for listing in
Category 4C, either with a Category 5 pollutant
listing or alone.24 Consistent with U.S. EPA
Guidance, the SD RWQCB recognized that
identifying all pollutant and pollution
impairments provides a far more accurate
picture of the challenges before the state than
ignoring key impairments. For example, the
Staff Report found that “over 96 percent of
streams that exhibited biological degradation
had both an associated pollutant(s) and
supporting information showing pollution from
in-stream habitat/hydrologic alteration and/or
watershed hydrologic alteration
(hydromodification, Table 3).” If the Regional
Water Board had ignored such pollution
impairments, then virtually all of the impaired
streams in the San Diego Region would have
been under-assessed, likely resulting in

The San Diego Regional Water Board’s recommendation to place 30
waterbodies in Category 4c is properly omitted from the State Water
Board’s 305(b) Report portion of the 2014 and 2016 California
Integrated Report because the 303(d) list and 305(b) report
approved and submitted by the San Diego Regional Water Board to
the State Water Board did not contain lines of evidence or decision
fact sheets for waterway segments to be placed into Integrated
Report Category 4c.

The CalWQA is the database and system where water quality
assessments, lines of evidence, and factsheets are developed by the
Regional Water Boards and the State Water Board. The data and
information in CalWQA is compared to applicable criteria, objectives
or guidelines to support placement into the Integrated Report
Categories consistent with the Listing Policy. There can be no
placement in any Integrated Report Category for which there is no
associated data and information in CalWQA, the database that
provides the Integrated Report. Despite the San Diego Regional
Water Board’s identification of 30 waterbodies in Integrated Report
Category 4c in Table 3 of their regional Staff Report, CalWQA
contains no analysis for such placement. As a result, the placement
of those waterbodies in Category 4c never existed and the State
Board did not remove the waterbodies from Category 4c. Without
intending to create confusion, the State Water Board’s draft Staff
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misallocation of limited resources and attention.
ELC commented to the San Diego Board in
support of these listings; these comments are
attached. Rather than integrating San Diego’s
approved list of impaired water segments into
the statewide 2014 and 2016 Integrated Report,
the State Water Board failed to list any of the 30
water segments that had been listed under
Category 4C. Inexplicably and illegally, State
Water Board staff failed to even offer a
rationale for this omission.26 While State Water
Board staff may have relied upon its belief that
water segments can be placed into only “one of
five non-overlapping categories based on the
overall beneficial use support of the water
segment,” this justification is misguided, as
described above and further in Section 8. And at
minimum, State Water Board staff could have
noted the Category 4C listings within the list of
Category 5 waterways. This is the very approach
that was taken for the Ventura River Reach 4,
for which the Category 5 list notes that
“pumping” and “water diversion” are in fact
Category 4C listings (impairment due to
pollution that do not require a TMDL).

However, as written, the public is left to guess
whether those 30 waterways identified by the
SD RWQCB are in fact impaired due to
hydromodification according to the draft Staff
Report —and if not, for what reason. The State
Water Board’s elimination of SD RQWCB'’s
Category 4C listings is illegal, and cannot be
justified even if the State Water Board offered

Report for the 2014-2016 Integrated Report does not explain the
rationale for the omission because CalWQA was utilized to
determine any changes the State Water Board would make to the
reports submitted by the Regional Water Boards.

Commenter correctly notes that the San Diego Regional Water
Board’s Staff Report (p.16) explains, “In the San Diego Water Board’s
evaluation of bioassessment data and stream segment information,
over 96 percent of streams that exhibited biological degradation had
both an associated pollutant(s) and supporting information showing
pollution from in-stream habitat/hydrologic alteration and/or
watershed hydrologic alteration (hydromodification, Table 3).” The
Regional Water Board looked to U.S. EPA Guidance which provides
that a waterbody could be placed in more than one Category.
However, the State Water Board’s approach is to place a waterbody
in one Category only; see responses to comments 2.03 and 2.04.
Additionally, the Regional Water Board Staff Report (p. 6) states,
“Most fact sheets and overall beneficial use support determinations
were developed in the California Water Quality Assessment
(CalWQA) database” and (p. 5) “in the absence of quality assurance
documentation, data is used only as supporting evidence and is not
the basis of a listing decision.” The Staff Report (p.14) also explains,
“If a stream exhibited degradation at multiple sites or over multiple
years but chemistry/toxicity data was not associated or was not
collected, the stream was evaluated for inclusion under Category
4c.”

However, the Regional Water Board’s Staff Report contains no
documented fact sheet or line of evidence supporting the decision
and CalWQA contains no analysis to support a decision that the
waterbody’s failure to meet an applicable water quality standard is
not caused by a pollutant but instead caused by other types of
pollution. In the absence of that information, placement in Category
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an explanation—which it has not.

4c is not warranted.

Commenter’s assertion that the San Diego Regional Water Board
determined the 30 waterbodies were impaired due to “hydrologic
alteration” is not accurate. The regional Staff Report (p. 16) does
not appear to render any specific determination on the possible type
of pollution (i.e., flow impaired or habitat alteration) instead it
generally concludes that in-stream habitat, hydrologic alteration,
“and/or” watershed hydrologic alteration was associated with the
waterbodies.

Commenter cites to an inapplicable regulation (40 C.F.R. § 130.7(a)-
(b)) to assert that the State Water Board removal of the San Diego
Regional Water Board’s waterbody placements in Integrated Report
Category 4c is “illegal.” (See Comment Letter, p.6, fn. 26 and
accompanying text.) The assertion may be due to Commenter’s
mistaken view that the Regional Water Board appropriately
documented and justified placement in Category 4c or that
identifying waterbodies in Table 3 as “4c placement” was sufficient
even though no analysis for such a decision is contained in CalWQA.
Additionally, the quoted regulation that requires each State to
provide documentation and a description of the data and
information to list or not to list waters pertains to the 303(d) list of
waters impaired by pollutants and requiring a TMDL. (40 C.F.R. §
130.7(a)-(b).)

With respect to the Category 4c placement of the Ventura River, the
Los Angeles Regional Water Board evaluated several pollution
related listings from the 1990’s when California lacked an official
listing and delisting methodology. The decision fact sheets for this
reporting cycle were revised in CalWQA to either delist or moved to
Integrated Report Category 4c as appropriate.

2.09

4. California Has Identified Hydrologically

The four listings on the 2012 303(d) List related to flow-related

Yes
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Impaired Waterways in the Past In California, alterations in the Ballona Creek and Ventura River watersheds were
“Pumping” and “Water Diversion” have been made in 2004 prior to the adoption of the Listing Policy. The Listing
listed as the sole causes of impairment for Policy provides listing factors based solely on pollutant impairments.
Ventura River Reach 4, in the Los Angeles As a result, any section 303(d) listings related to flow alterations are
Region. Also in the Los Angeles Region, Ventura | contrary to the Listing Policy and U.S. EPA guidance and would be
River Reach 3 has been listed for “Pumping” and | appropriate for reconsideration. Because the four segments were
“Water Diversion,” and Ballona Creek Wetlands | included on the 303(d) list due to pollution-related impairments, and
has been listed as impaired by not a pollutant, the four listings are currently proposed for delisting.
“Hydromaodification,” among other
impairments. All three waterbody segments The Ventura River is one of five priority waterbodies in the State for
have been listed for these specific flow-related which flow criteria is being developed per the California Water
impairments in Category 5. California’s history Action Plan. Once criteria are established, staff will likely be able to
of identifying flow-related impairments under use the Listing Policy to determine if an impairment listing is
Section 303(d) is consistent with the Clean appropriate.

Water Act, and should be considered
precedential.
2.10 5. Numerous Other States Have Identified Comment noted. See responses to comments 2.01, 2.02, 2.03, and No

Hydrologically Impaired Waterways in
Categories 4C and 5 Many states around the
country have followed U.S. EPA Guidance and
the CWA by properly identifying flow-impaired
waterways in their Integrated Reports. These
include, but are not limited to, Western states
such as Idaho, Montana, Wyoming, Washington
and New Mexico. One listing methodology that
may be of particular interest to the San
Francisco Bay Region is that used by Ohio, which
identifies waters impaired by flow alteration by
linking biological community degradation with
upstream dams. Notably, a number of these
states regularly include flow-impaired
waterways on their 303(d) list as well as their
305(b) Report. ELC has collected a significant

2.04.

While other states may rely on other strategies for placing
waterbody-pollutant combinations into Category 4c, the State Water
Board prefers utilizing an approach and methodology that is
transparent and empirically justified such that it could be uniformly
employed by all of the Regional Water Boards requires a more
transparent and scientifically defensible process.

Furthermore, state law recognizes the connection between flow and
water quality. The Legislature specifically identified its intention to
“combine the water rights and water pollution and water quality
functions of state government to provide for consideration of water
pollution and water quality, and availability of unappropriated water
whenever applications for appropriation of water are granted or
waste discharge requirements or water quality objectives are
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amount of information on other states’
hydrologic impairment listings and processes
(and provided this to the State Water Board);
this can be made readily available to the San
Francisco Bay RWQCB if desired.

established” when it created the State Water Resources Control
Board. (Wat. Code, § 174.) The State Water Board has broad
authority to consider water quality and pollution when it makes
water allocation determinations. (Wat. Code, §1258.) The State
Water Board has significant experience both setting and
implementing flow criteria through water right actions, including its
Bay-Delta Program and its Policy for Maintaining Instream Flows in
Northern California Coastal Streams. The State Water Board also has
experience setting flow requirements as part of its responsibility to
certify that the operation of hydropower facilities subject to Federal
Power Act licensing meet water quality standards. Those actions are
always controversial and frequently involve differences of opinion
among scientists, who testify under oath, as to appropriate flow
criteria in those proceedings.

The State Water Board has previously recognized that its major
rivers are over-allocated and adversely impacted by flow alterations
(see for instance Strategic Plan Update 2008-2012, State Water
Resources Control Board, September 2, 2008, p.10). However, the
extent of the impact on instream beneficial uses of a stream
depends on the unique circumstances of each situation and requires
knowledge of other factors impacting the physical and biological
integrity of the watercourse, including physical impediments to fish
passage and sediment recruitment (dams and culverts, in addition to
natural impediments such as waterfalls and landslides), the source of
the water accreting to the stream (is it cool groundwater or is it
warm runoff from open lands), the location and physical effect of
diversions relative to habitat, and other factors that affect pollution.
Pursuant to the above-cited state law, the State Water Board is
expressly required to consider water quality and pollution when
making water rights determinations. Unlike state law, federal law
does not require the States to consider water flow requirements or
impairme